Hydropower in Middlebury

1.Historical background
2.Hydro regulation and project development
3. FERC and Current status of ‘Middlebury Upper’
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Hydro in Town of Middlebury
HISTORIC (1700’s — 1900’s):

* Otter Creek - Middlebury falls (several) & Pulp Mill falls

* Middlebury River (multiple sites in East Middlebury)
*  Muddy Branch...

CURRENTLY OPERATING:
 CVPS Middlebury Lower - (below Pulp Mill Br.) FERC # 2737

PROPOSED (since 1970):
* Pump storage — Abbey Pond — East Munger St. ¢.1972
* CVPS - Middlebury Falls 1980 — 1983

— Town Vote + Agreement + FERC permit app. ...

...project abandoned by CVPS for ‘economic reasons’... follow-up applicants:
— 1984-85 Hydroelectric Development Inc. of Denver Co. (Mike Demos) [Sel. Rejected 5-2]

— 1986-87 Midd. Falls Hydropower Inc. /Environmental Power Corp. (John Spencer) - FERC app.
Town meeting vote 1987 - Sel. 3/12/87 voted unanimously “Town not interested in hydro”.

 2006-present:

“Middlebury Upper”- Holm proposed project at the Frog Hollow sluice
— “Middlebury Upper East” FERC app. - to prevent competing use of across-river sites
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CVPS - Middlebury Lower
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CVPS 1980 proposal
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THE FROG BOLLOW AGREEMENT:
A Good Look At A Lot of Water
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Hydro regulations



Planning and Development
of Small-Hydro Facilities in Vermont Pt b 4 e U s
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ASSEMBLING THE PARTS: AN ENEINEERING SUTDE FOR SMALL HYDRO
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DESIGN

“niate at appropriste el of regelatory certalaty
0% completion —~ May iaitiale “permil”™ review
H0Y% completion — Fell “permi”™ application & review

“100% Complete - Based on agendy ad owner comments,
compiote design for COMMONT DD package

@ oo o runy

e gre - .- -




wm il

M.m m mm~ __m_“_

i __m_~_ i

o [¥if i ARt mmw T
_Mm_ m“___._m__. il _m___mm

_ m il E... i
z. ,__ .“_m____,_m.._

Federal Rules on H

SupersedeSme

TUESDAY, MAY 22 1966



STATUS OF HOLM’S
“MIDDLEBURY UPPER EAST PROJECT”



Town —Land Works — Holm Plan 2006 — since modified by
Holm
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TOWN WATER RIGHTS ISSUE
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downtown Middicbury. Middlebury Electne owns the Roger's Building, the propenty
mvolving the ntake, headworks as well as the portion of land upon which the
powerhouse will be located. The Town of Meddlebury owns the property mvolving the
tmlrce,  Recent restoration eflorts on the building have allowed access to a previously
hdden area of the Nlume, which has been found to be m excellent conditon.

Mill nghts as well as water nghts for the portion of Otter Creek flowing through the
abovementioned Roger's property were transferred by Quitclaim deed by CVPS 10
previous owners of the propenty on September 27% 1966,  These rights were
subsequently transferred to the Holm family via its real estate holding corporation,
Diversified Management Services, with the sale of the property m 1984, See attachment
5 for more detmls. Diversified Management Servaces has since transferred those nghts
1o \lnddlcburv Hcclm. also owned by the Holm famuly

HOLM CLAIMS WATER RIGHTS,

Holm fnmnly owns the property, mill nghts as well as npanan nghts to the pnivate portion
of the proposed project,  Discussions ar¢ ongoing with Muddlebury regarding a
partnership arrangement.

The municipal portion of the property will be vital to the success of the project. Several
prospective partnerships have been considered.  The most hikely arrangement 1s a
partnership similar to the previous CVPS agreement from 1983 with the Town of
Meddlebury..
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HOLM current plan — filed with PSB and FERC







MIDDLEBURY UPPER RESTORATION PROJECT
FERC No, P-13235

DRAFTAPPLICATION FORNEW LICENSE
EXHIBITA

INTRODUCTION

The Micklicbury Upper Restoraion Project consasts of a 23-fool natural ledge with concrele cap. an
mtake camal, a powethouse, and appurienant facthines. Ongmal comstnktion of the project was
completed i 1890,

Ihe powerhouse will contain one pit stvle 1590 kW gencrating usit, for a total installed capocity of
15390 kW, Structural repasrs were completed to the canal intake and sluce gase in 2009, The Rogers
Building overlying the mtake underwent extensive repair in 2009 to assure flow was naintamed under
the butlding. The Middlehury Upper Restoration Progect will be astomatscally operated in a nan-of-
nver mode and remotely monitored

The progect and its operation are more fully descnbed below. A summary of the project 1s included on






BIRD'S EYE VIEW OF POWERHOUSE
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FIRC: Projects Near You - Windows Internet Explorer
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a license for the project that is being studied” Because a permit is issued only o allow
the pernut holder 1o conduct imvestigations and secure necessary data to determine the
feassbality of the proposed project and o prepare a license apphication, 1t grants no land-
disturbing or other property nights.”

5. Imtenior’s comments express concern that project construction and operation could
adversely affect natural, cultural, and recreational resources, Intenor recommends that
the applicant consult wath state and federal fish and wildlife agencies, the State Histone
Preservation Officer, State Laasson Officer, county officials, and non-govemmental
organizations 10 wdensify studies that may be needed 1o assess project effects and to
wlentify mutigation, protection, an enhancement measures that may be needed as the
result of the progect’s comstructson and operation, as well s 10 ensure complsance with
laws and regulations for the protection and enhancement of cultural, natural, and
recreational resources. Finally, Intenor recommends that an Article 7 directing the
permattee 1o consult with appropriate agencies, conduct myvestigations, and explore
project alternanives be included m any penmut 1ssued by the Commussion.

6. Asnoted. a prehminary permat does not authorize a permattee 10 undertake any

CONSLIUCTION tigps. F . the purpose of a preliminary n.«nm 18 to study
the t‘cmmmgm sli?;m@I lmmra;ﬁ ARk 1 the

responsibility of the permat holder 10 undertake the uppmpmlc consultations and oblan

the necessary M@ EANE ue@msulmtamﬁh H@OGEUH wilh
applicable laws and regulatic wEh I'he Commussion has not sought to place all relevam

study requirements in WIH'J lﬁgﬁﬂ (Nﬂ& l& T@Wﬂ undertaken by a

.S L4 . 4 ” .- L p) . L
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rcsponsnbnluv uf the permat holder 10 undertake the ¢ .:ppwpmtc wmulwuum and obtan
the necessary authonzations 1o conduct permit studies in a manner consistent with
applicable laws and regulations. The Commussion has not sought to place all relevam
study requirements in preliminary permits.” Rather, the studies 10 be undertaken by a
permst holder are shaped by the Commussion’s filing requirements for development

Y See, e.g.. Mt. Hape Wate rpower Profect LLP, 116 FERC S 61.232 at P 4 (2006)
(*“The puspose of a prelmunary permat 1s to encourage hydroelecine development by
affording its holder pronty of application (1.¢., guaranteed first-to-like status) with
respect 1o the filing of development applications for the affected site.”).

! Issuance of this preliminary permit is thus not a major foderal action significamtly
aflecting the quality of the human environment. A permat holder can only enter lands it
does not own with the permission of the landholder, and 1s required to obtain whatever
environmental permats federal, state, and local authonties may require before conducting
any studses. See, e.g. Twee Mile Falls Hydro, LLC, 102 FERC € 61,301 at P 6 (2003),
see also Town of Summersville, W.Va, v. FERC, 780 F.2d 1034 (D.C. Cir, 1986)
(discussmg the nature of prelmmary permuts).

* See, e.q, Contimental Lands Ine., 90 FERC € 61,355 at 62,177 (2000),
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In order to invoke permut-based prronity in any subsequent hicensing competition, the
named permattee must fike an application for heense as the sole apphicant, thereby
evidencmng 11s mitent to be the sole hicensee and to hold all proposetary nghts necessary to
construct, operate, and mamtam the proposed project. Should any other parties mtend o
bold dunng the term of any hicense issued any of these proprictary rights necessary for
project purposes, they must be meluded as jont applicants m any apphcation for hicense
filed. In such an instance, where parties other than the permtiee are added as joint
applican:ls for license, the joint application will not be cligible for any permit-based
prionty.

The Director orders:

(A) A prelmmnary permmt is issued for the Middlebury Upper East Bank Project
No. 13355 to Middlebury Electre, L1LC for a penod ellective the first day of the month
i which this permit s 1ssued, and ending cither 36 moaths from the effective date or on
the date that a development applicanon submitted by the permatiee has been accepted for
filing. whachever occurs first,

(B) This prelimmary permit is subject to the terms and conditions of Part [ of the
Federal Power Act and related regulations.  The permat 1s also subject 10 Arucles |
through 4, set forth in the attached standard form P-1.

(C) This order is 1ssued under authoeity delegated to the Director and constitutes
final agency action. Requests for rehearing by the Commission may be filed within 30
days from the date of issuance of this order, pursuant to I8 CF.R. § 385713,
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FEDERAL ENERGY REGULATORY COMMISSION

TERMS AND CONDITIONS OF
PRELIMINARY PERMIT

Article 1. The purpose of the pernut 1s to mamtam prionty of application for a
license dunng the term of the permut while the pernuttee conducts investigations and
secures data necessary 1o determine the feasibility of the proposed project and, if the
project 1s found to be feasible, prepares an acceptable application for license. In the
course of whatever field studies the permuttee undertakes, the permittee shall at all tmes,
exercase appropnate measures 10 prevent irreparable damage 1o the environment of the
proposed project. This permit does not avthonize the permitiee to conduct any ground-
disturbing activities or grant a nght of entry onto any lands. The permittee must obtain
any necessary authorizations and comply with any apphicable laws and regulatsons to
conduct any field studies.

Article 2. The pernut 1s not transterable and may, after notice and opportumty for
beanmng, be canceled by order of the Commussion upon Falure of the permattee 1o
prosecute diligently the activities for which a permut is issued., or for any other good
canse shown

Atticle 3. The prionty granted under the permat shall be lost if the permit s
canceled pursiant to Artick: 2 of this permat, or if the permattee Fails, on or before the
exparation date n.t' the permt, to fike with the Cnmmtsjion an apphcation fn( lrcense for

o 4 ' " . . ‘.8
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UNITED STATES OF AMERICA
- FEDERAL ENERGY REGULATORY COMMISSION
Midkdlebury Electne, LLC Progect No. 133585000

ORDER ISSUING PRELIMINARY PERMIT
AND GRANTING PRIORITY TO FILE LICENSE APPLICATION

(July 10, 2009)

1. Muddiebury Electne, LLC (Maddiebury Electnic) filed an apphcation, pursuant to
section 4(f) of the Federal Power Act (FPA)." to sudy the feasibility of the proposed
Middiebury Upper East Bank Progect No, 13355 to be located on Otter Creek. in Addison
County, Vermont.

> The proposed Middlebury Upper East Bank Project would consist of: (1) a
proposed refurbashed mull structure including a new ntake structure, penstock, mlrace
and appurtenant facihities: (2) new turbine gencrators with a total nstalled capacity of 0.4
megawatts; (3) a proposed direct connection to an existing Central Vermont Public
Service (CVPS) transmussion lme, and (4) appurtenant facilines. The progect would have
an average annual generatson of 3400 megawan-hours, which would be sold to CVPS.

ke Background
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Ay

Middiebury Electric, LLC Project Nos. P-13235-002 and
P-13355.00]

NOTICE OF INTENT TO FILE LICENSE APPLICATION, FILING OF PRE-
APPLICATION DOCUMENT, AND APPROVING USE OF THE TRADITIONAL
LICENSING PROCESS
(January 5, 2012)

a. Typeof Filings: Notice of Intent 1o File License Apphication and Request 1o Use
the Traditional Licensing Process.

b. Project Nos.: P-13235-002 and P-13333-001
¢. Dates Filed: May 5, 20011, and June 20, 2011, respectively
d. Submutted By: Muddlebury Electne, L1LC

¢. Name of Progects: Muddiebury Upper Hydroelectne Progect and Maddiebury
Upper East Bank Hydroelectnie Project, respecnively.
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k. With this notice, we are mitiating mformal consultation with: (a) the US, Fish
and Wildlife Service under section 7 of the Endangered Species Act and the jomt
agency regulations thereunder at 50 CFR, Part 402; (b) NOAA Fisheries under
section 305(b) of the Magnuson-Stevens Fishery Conservation and Managememt
Act and implementmg regulations at S0 CFR 600920, and (¢) the Vermont State
Histone Preservation Officer. as requared by section 106, Natiopal Histoncal
Preservation Act, and the mplementing regulations of the Advisory Council on
Hhstone Preservation at 36 CFR 8002,

I, Middicbury Electnie, LLC filed Pre-Application Documents (PADs: icluding
proposed process plans and schedules) with the Commassion, pursuant to |8 CFR
5.6 of the Commussion’s regulations.

m. Copies of the PADs are avalable for review at the Commassion n the Public
Reference Room or may be viewed on the Commussion's website
(b owww fere goy ), using the “eLabrary” ink. For eather peoject, enter the
docket number, cnluding the last three digits in the docket number ficld to access
lhc dmumcm l or amsumcc contact FERC Online Support at
@ ferc goy or toll free at 1-866-208-3676, or for T1Y, (202)
50’ 86359, Copies are also available for mspection and reproduction at the address

m paragraph h,

n. Register onlme at , ‘ asp 10 be notified
via ¢-masl of new filings and 1ssuances related to 1hcsc or other pending projects.
For assistance, contact FERC Online Support.
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VLA RLECTRONIC FILING

Tebwaxy 6, 2012

Keberly D Bose, Socretany

Foderal Esengy Nepulatory Cosramnion
B o Sbaeet, N2

Wahiagion, DO 20804

R Maddictury Upper Last Restoration Pragect, 115255 Pdgewood sapport of Town of
Widdicbury's Motion 20 Dieniss Diex® License Applcaton

[Near Sexcretey Bose

For the romoen st forth Setom, Ldgewood Property Moldegn, LLC ("Hdpewond™)
mppoets the [own of Middichary » ("lown's™) Moton %0 Diente the &ral! Licorae Application
of Middictery Eloctic LLC ("Motion %0 Diserdan™). In B¢ Motion 1o Dvemis, e Tows
sogecsts that he Fodersl Eacrgy Regalstory Communion ("Comeinion™) damim the deafl
License Applcaton of Middichery Hectnie LLC (CME™) Sled o Jassary 17, 2002 and dioect

ME 80 Telfl] its cormebaton oblgations pernusd 1o 9 Tradibonal Licenseng Mrocess (1L

Lommmaiaton

U October 3, 201 1, the Campninnion s Dvrector of the Division of Hydropower
Licormuing boeed an suthorisation o ue TLF and rejocted ME s rogeest to warve e 110
coroaiation reguiscrsonhs Sor B¢ proposed Muddichary Upper Mydeosloctne Project (e
Toooct L ME was herefore obligatod to bold & joont mesting, I which mcenbers of the public
wore sotifed and syviied to attond By Decomder 4, 2011 IBCPIL S48 TINUNA)L 14
Fdpewood G4 not seccrnee potice of a3y sech jodat mecting and W uraware that vach & meetiag
wi i Dt undertabon

Pdgowood's mmcrest i sogaring M to S0 ity conmaiaton o igations & basd om (1)

the fact thar Ldgowood’s batidng abuns the proposed Prapect, (7) ME has Galad 10 domonntray
that it bs Pemncially o Sochakcally gualBad 50 comstrect and opere B FYopect & sy e

ars Dimuss. *» Biiaiee -~ Bamtr M s, abemy D whewy 11 My . My D (n s |
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LexisNexis’

rocuE - 10 of 27 DOOUMENTS

MIDOLEDUKY NLRCTRIC COMPANY BT AL. v. CMARLES 5. NURELAND XT
AL

0% Ve, 10) 93 A. 291 1915 Ve, Lexig 181

Margh 1), R91S
Fabruary Term, 1515, Cplolea flled Maceh 13, 1915,

PRICK MISTOKY. [***3] APVEAL IN CHANCERY, AMdison County. Heard at
Chasdern, Septembar 10, 1302, Batler, Chascellor, o= the pleadings asd the
report of a speaclal saster, Deccees for the orators. The defendants sppealed, The

opinilon states the case,

PDESPOSITION Decreo reversed, amd cause resanded wich dirvect lone to dissolve
the injunctiom and dismisx the bill.

Naters and Water Coursen- -Rights of Riparian Ownery . Egaity. -Pleadinge - -Aider
Ly Anawer.

¥here the rights cf arators and defendants 2o the water of 4 stroas were
seasured in inchea, and there was no evidence o show the total asount of water
available at the time in Question, nox hov such either orators, or any of thews,
ar detendants, werw using, orators weru not entitled to a decrae agaizmst

detendants,

Whare orators ware eatitled to 600 inckow of the wator in A stroam and
defandants to S0 inches and to 380 lnches of the swrplus water after crators had
wsed their proper quastities, 4 finding that defendants were at Cises using sore
than %0 ischen, unaccompanied by a finding that at such times thore wan no such
surplus, or that orators at sech times wsed only thelr proper quanticies, will
not sustain a decree for orators, restraining defendante, for it is only vhen a
wrongful use by one riparian cwmer infringes the lawful use of another riparian
owner that the latter can maintain a sult for eguitable rellef,

In a nult in equity the orators must atand or fall om the allegatlons of the
bill, unaided by thooe of the answer.

QOURERL: N, M. Davie andl M. ., Webber for the orators.



89 Ve, L0, *1); 33 A, 391, "2
A%71% Ve, LEXIS 181, **%

Nor haw the saster found that the defendants have, In fact, used sore than
thelir just proportiom of the watur. They have interfered sosevhat with the
rawiing of the wheels of the orators; but as already suggosted, Lt sust be made
1o appear that they bave excesded thelr right, before they oan be subjected to
the paysest of dasages or cestraionsd. Yoo although the orators were Lroubled by
the ahortage of water, this result say have been doe to the fault of themaslves,
or some of thes, T™he only filoding that the defendants ever overdrew their share
of the strean i the one already referzed to, which, for the reasous stated, is

not ancugh to support tha decree.

The crators say, however, that the defexdants abould be restrained because
they throaten to continoe in an salawful wse of the water. (***5) There i
nOthing In the report to  (**3%)) warrant a deccee upom this ground. There is
no finding that the defeadants intend to do anything sore than they have boen
doing. Nothizg morn lg alleged i the DALY, But the orators say that the
defendante oot up In thealy answers & prescriptive right o use all the water
they please wvhenever it (s runaing over the daa. This allegation, Bowover, does
not help the ocrators. They sust atand aor fall wpon the allegations of the bill,
wialded Dy the allegaticos In the answers. Thomes v, Marmer, 15 Voo 110; Nye v,
Stewart, 8) Ve, 521, 77 A. MO, There is» no finding of any such clals. The
defondants clais the right to run both thelr vieels vienaver there Lo water
esough to run over the das. It Lo not found that this seans taking sore than
their share of the water. Nothing appears Lo warrant an inference that it does.
If the clalm of the defendants s axcesaive, the orators have falled to show it,
And siote wve are bound by the flodiags, the result sust be.



ng'

Middlebury Electric Company
Est. 1880

#5 Frog Hottow Asey November 6, 2012
Meddlabrary, VT 05753

Progect No. 13235002
Middiebury Upper Hydroslectric Project

Doar Ms. Bose,

As por Articie 4 of the prodeieary permit Middietury Electio LLC subwmits the following tawnual
update of the Mddiebury Upper Restomton

Sence our ket update Micdlebury Blectric LLE has worked with B Vermont Department of
Histoncal Prosorvaion as wel as the Army Corps of Enginoers Doth of whom see no issues with
the current resioration plans uskess magor changes are made.  Both ageacies have mado writon
stdoments 1o ot effect  Mddiebury Eloctne LLC contones 10 wast for e Vermont DEP 1o finish
the 401 Water Quality Pemmit pror 10 holdng e open hearing s thelr spproval is also
mandaiony 1o procoed.  Thow Bmoling remains unknown,

Boih sidos of the river CONiNLS 10 SusStain severe damage from unconyoliod flow over he
SNty siking recreaticralam even mone dangarous. In the st yaer thers has been one
drowning and at j0ast one near doowning adiacent 1o the Mddiebury Upper Fals. Resloration of
the Uppor ste will aliow for sale access 10 the west bank and sliow for conleal of e Sow ower the
fals. Recont afjestiments wilk make the Upper sto relatively usigque in that it will be able o
protect Rsell from huricane level Bows not cnly mBgatng damage But alse aliowing £ 10 produce
okciricly ko downlown nchading menicipal buildings n Ho even of grd falere due o fooding

In ad@ton has boen found that tlasting will nof be mandatory and excavation can e done with
MOn 2w And jackhammacs &3 wis done with the month kong suce gile restoration in 2010
that was accompished without Incdent or peotest.

Civen B ncroasingly murky futuse of Vermont's nuciesr power plisst sod industiaal wind farrs §
appears ol Sut inevitable ot least one of the former hpdeoslactric stes of Mddlebory Upper wil be
neoded 10 secwe A consisiont, rellable and emission free sourte of power 10 the adacent
budchings downtown  Centusios of axparience with the s suggest curent Mddebury roskionts
con benefit from the site in o fashion semilar 10 they ancesions in harmony with he local fova. 'We
continue 10 paently il panmmaion 19 proceod with redioning B wital sowce of locsl power
and see no reason 1 de denied based on he input of State and Federal agencles. Three FERC
Boenses have beon grantod ot the same [alis i the past

Further sesSotc studos ware conducied thes fal

Middebury Eloctio LLC is considering several menger offers and continues 10 siive towand o
privated musicipad parinership with Middinbury based on B succesaful and precadant seling

Winooski One partnensip (FERG # 2756).
Andes Moan
Maddinbry Fhactie Coemnpany
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Questions?

Contact info:
fdunnington@townofmiddlebury.org




